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Federal Trade Commission L . :

Washington, D.C. 20580 e e e
Re:  Hart-Scott-Rodino Filing

Dear Mr. Smith:

We represent “Subsidiary A”, a wholly owned subsidiary of “Company
A”, in connection with a proposed acquisition of certain real estate (the “Real
Estate Acquisition”) by Subsidiary A from “Subsidiary B”, a wholly owned
subsidiary of “Company B”. Company A has retained separate counsel to
represent it in connection with a proposed acquisition of certain voting securities
(the “Securities Acquisition”) by Company A from Company B and the
sharcholders of Company B. The purpose of this letter is to obtain confirmation
of our telephone discussion on November 8, 1995, in which you indicated that
Company A and Company B are not required to file a notification of the Real
Estate Acquisition and the Securities Acquisition with the Federal Trade
Commission (the “FTC”) and the Department of Justice (“DOJ”) under the Hart-
Scott-Rodino Act (the “Act™). '

Company A and Company B meet the minimum requirements of the “size
of person” test for filing under the Act. However, during our telephone
conversation, you preliminarily concluded that neither the Real Estate Acquisition
nor the Securities Acquisition will meet the minimum requirements of the “size of

action” test for filing under the Act. The following summary of the two
proposed acquisitions may be helpful to you for your final determination:

1. As mentioned above, Company A and Subsidiary A are
. represented by different counsel for their respective transactions.

2. Company A and Company B entered into a letter of intent setting
the basic terms of the Real Estate Acquisition. As contemplated in the letter
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of intent, Subsidiary A and Subsidiary B intend to enter into a definitive
agreement which will more clearly delineate the rights and obligations of the
parties regarding the Real Estate Acquisition.

3. Company A and Company B and the sharcholders of Company B
are negotiating the terms and conditions of the Securities Acquisition. Company
A intends to enter into (i) an agreement with Company B for the purchase of
treasury shares of Company B, and (ii) separate agreements with certain
shareholders of Company B for the purchase of such shareholders’ voting
securities in Company B. Company A anticipates that once the Securities
Acquisition is completed, Company A will own approximately 33% of the
outstanding equity shares of Company B, which equity shares will represent at
least 10% of the total voting securities in Company B. Company A will obtain
separate financing for the Securities Acquisition,

4. The total purchase price of the real estate to be acquired by
Subsidiary A in the Real Estate Acquisition is estimated to be between $7 million
and $10 million. The total purchase price of the voting securities to be acquired
by Company A in the Securities Acquisition is also estimated to be between $7
million and $10 million. Thus, neither the Real Estate Acquisition nor the
Securities Acquisition standing alone meets the $15 million threshold under the
“size of transaction” test.

5. The closing of the Securities Acquisition will be expressly
contingent upon the prior closing of the Real Estate Acquisition, but the Real
Estate Acquisition will not be contingent upon the closing of the Securities
Acquisition. In other words, the Real Estate Acquisition may occur independently
of the Securities Acquisition, but the Securities Acquisition may not. Because the
Securities Acquisition will be completed, if at all, ouly after the completion of the
Real Estate Acquisition, under 16 C.F.R. §801.13(b)(2) the Real Estate
Acquisition and the Securities Acquisition should not be treated as one transaction
and, accordingly, the value of the real estate to be acquired by the Real Estate
Acquisition and the value of the voting securities to be acquired by the Securities
Acquisition should not be aggregated. Since the value of such voting securities
does not equal $15 million or more, filing with the FTC and the DOJ should not
be required. Z :‘—A‘f“'zﬁ""“"\
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Securities Acquisition to be two distinct transactiops and, accordingly, that
Company A ang Company B gre p,

Ot required to file a notification with the FTC
and the DOJ under the Act,

Very truly yours,
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